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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Third Reading 

MR C.C. PORTER (Bateman — Attorney General) [5.31 pm]: I move — 

That the bill be now read a third time. 

MR J.R. QUIGLEY (Mindarie) [5.31 pm]: As I said at the outset of proceedings on the Prohibited Behaviour 
Orders Bill 2010 two weeks ago, the Labor Party opposes this legislation root and branch; however, I said that 
we would not move any amendments to try to deal with any deficiencies in the legislation but just oppose it 
outright. That was our stance then. After having considered the bill in detail, we are even more strident in our 
opposition to this legislation. If I could explain that opposition to members and sum it up after having had the 
benefit of consideration in detail, it is as follows.  

I am hoping that when the members of the other place consider this bill, they pay particular attention to this 
argument surrounding the constraints of the bill because it turns on the whole basis for the legislation; that is, 
there will be constraints plus publication. There is nothing in the constraints set out in clause 10—we asked 
many questions of the Attorney General during consideration in detail—that could not be affected under the suite 
of orders that can be made under the Sentencing Act 1995, be they a conditional release order on a reappearance, 
a conditional release order with or without a surety, a community-based order, an intensive supervision order or 
a suspended sentence or even a suspended sentence with supervisions with requirements attached to it. However, 
to paraphrase the Attorney General, he said, “Well, member for Mindarie, if you take, for example, an order”—
he cited an order coming out of the United Kingdom where this system has been trialled and failed—“such as an 
anti-social behaviour order in the United Kingdom under which the defendant could not touch a vehicle at all, 
how could you make such a condition a condition of a CRO, a CBO, an ISO or a suspended sentence?” I asked 
the Attorney to show me where in the legislation a court could not do that. It then got down to an argument in 
which I asked him to show me where it has happened. That is a rather circular argument. The point is that there 
is nothing in the Sentencing Act that would de-limit the judicial officer when striking the sentence and when 
catching the terms of the order from doing so.  

However, if the Attorney General is right—I am not making that concession—and that capacity was not 
available within the Sentencing Act for the judicial officer to make such a restraint, the government had the 
alternative to simply make some minor amendments to the Sentencing Act to expand the power if the courts had 
recognised the deficiency. I have been around the courts for over 30 years and I have never heard a judicial 
officer complain, even in public discourse or private conversation, that the ambit of the Sentencing Act is too 
restrictive. When I say “the ambit of the Sentencing Act”, I am talking about that suite of orders that can be 
made under divisions 4 and 5, I think, of the Sentencing Act. There is a deficiency there and they cannot place 
adequate restraint upon a person appearing before the courts. I have never heard that. I am sure that if the courts 
had come out and said that to secure the good behaviour of the person into the future, they would like to make a 
restraint that means that the prisoner in the dock cannot touch a vehicle in the future but the terms of the CROs, 
CBOs, ISOs and suspended sentences do not permit that, I am sure that the Attorney General or his predecessors 
in that job—Hon Jim McGinty or Hon Peter Foss—would not have attended to that matter. It has never come 
forth as an inadequacy.  

Our first objection—that the restraints seeking to be imposed are available—is fundamental. If any technicality 
or any imagined restraint that the Attorney General would like to raise is not available, that is just a simple 
matter of making a minor amendment to the relevant provision of the Sentencing Act dealing with CROs, CBOs, 
ISOs et cetera. Indeed, we say that when we go to conditional release orders, if a person reoffends and comes 
back before the court or is brought back before the court for any reason, the court then has more power than it 
has under the proposed PBOs. That additional power will release the person again with or without a surety, 
which means, for those members of the chamber not up to speed with the language, that the court could require 
the person to come forth with another person to sign up a surety that would ultimately involve forfeiture if the 
person subject to the CRO was to break its terms.  

I think it was the member for Scarborough who asked in her address what the parents of all these young people 
catching the bus from other areas, including Scarborough, getting off at Glendalough station and being found 
guilty of antisocial behaviour in Scarborough, are doing? 

Mrs L.M. Harvey: I didn’t say all of them; I said a minority. The vast majority are very well behaved young 
people. 

Mr J.R. QUIGLEY: I agree with the member. The point that I was seeking to make for the member for 
Scarborough was that under this system of PBOs, that does not bring these young offenders that the member for 
Scarborough was talking about in her speech under the control of their parents or any other person; it simply puts 
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an order on them. They are already breaking the law. We say it is a fantastic proposition that these law-breakers 
will then stop breaking the law simply because someone says they should not do it.  

Under a conditional release order the minority of offenders can be brought back before the courts. They must 
have with them a parent—or whomever they want to bring—to provide a surety, a guarantee of that person’s 
good behaviour into the future. That is not available under a prohibited behaviour order. Similarly with 
community-based orders and intensive supervision orders, a community corrections officer becomes the 
supervising officer of the person to secure his or her behaviour. The opposition remains totally sceptical and 
disbelieving of the proposition that simply putting an order on a person will stop him from doing something if he 
is the sort of recidivist offender to which the Attorney General has referred. This is the el cheapo way of trying 
to solve the problem. I admit that putting such offenders under community-based orders would require the 
government to put in further resources so that the department has enough officers to supervise such people. 
Under a PBO—the el cheapo way—the government is saying “There’s your order, sunshine. If you offend, that’s 
an offence in itself and you will be charged with another offence”. The opposition is disbelieving of that.  

The Attorney General and I had an open discourse during the second reading debate. The Attorney General 
asked what I would say if he is right and the courts cannot do this. I said that if that is the case, we would support 
amendments to the Sentencing Act and that we would even support the main purpose of the Prohibited 
Behaviour Orders Bill 2010, which is clause 10. However, clause 34 is where the river widens to such a breadth 
that there will never be a hand across the gulf. I exposed myself and my family to further public examination by 
referring to the unhappy circumstances of my lovely son’s minor brush with the law for disorderly conduct when 
he was 18. I saw first-hand the consequences of that publicity. He never would have received that publicity had 
his father not occupied public office. I saw the devastating consequences that resulted from that publicity alone 
and not from anything else that happened during the process. I apologise to my son for raising this matter in 
public. However, I felt compelled to do so because I have personal parental experience in this area. I love him so 
much. I am so very, very proud of him and I am very proud of what he is achieving at law school. I am terribly 
proud of his ambitions. However, I saw the heavy price that was levied against him as a result of the publicity he 
received. That price was an undeserved reputation that caused other people to pick on him in public and that 
encouraged him to live up to a myth. It was terrible. I can see that happening with other young people because of 
this bill.  

Another case at hand involves Miss Stephanie Rice, the 22-year-old Australian gold medallist. I dip my lid and 
top my hat to the member for Jandakot for his support of Miss Rice who, at a very young age during a tweet on 
Twitter, injudiciously used a word that is offensive to a large section of our population. She is only 22 years of 
age; she probably thought that her tweet was private communication. As a result of her use of that word, she has 
received massive national publicity. One would say what Miss Rice did was wrong and that her use of that word 
in the context in which she used it—or in any context—was wrong. However, she has been devastated by the 
public humiliation. I know that what she did is not a circumstance that would result in a PBO. Nonetheless, 
massive publicity was heaped upon that lovely young Australian who, in all other respects in life, is a role model 
and is a good example of the type of person we want our children to become; that is, high achieving sports men 
and women who live good, clean and drug-free lives. I was devastated to see her crying on television. My heart 
went out to her because she was subject to such publicity. I dip my lid to the member for Jandakot because he 
was one person who publicly stood up for her in both the national and local media. He said that the matter was 
out of proportion and the humiliation heaped on her was out of proportion to the offence. Her circumstance is 
parallel with the likely consequences that will result after the passage of this bill through the Western Australian 
Parliament. Other young people who make silly mistakes or who are low-grade offenders will be the subject of 
intense and massive publicity.  

During the debate on this bill, the opposition asked the Attorney General about the design of the website. I trust 
the Attorney General’s reply. He said that it would be moderate—I was going to say tasteful, but I don’t think 
these things can be called tasteful—and that it would not be designed to attract attention. He said that the website 
would contain the bare minimum and that it would be a sober presentation. I trust the Attorney General; although 
he is an extremist, he is a decent extremist. I am not attacking him as a human being; rather, I am attacking his 
policies, which I will continue to do until the last breath of my body. 

Mr P. Papalia: What about that subclause? 

Mr J.R. QUIGLEY: The member for Warnbro is so concerned that I might forget clause 34(8) that he has just 
provided me with a copy of the bill! The republication of matters that the department puts on the internet under 
mandate could be, as I have said, in the most hateful terms. One has only to enter the bloggers’ sphere to see 
what people have to say about the hapless Miss Rice. It is a bitter world out there in the bloggers’ sphere. I am 
appalled that a minority of Australians are driven by hate when they sit at their computers and use their 
keyboards. In my second reading contribution I said that the page on which clause 34(8) appears would go down 
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as the hate page. This is the hate clause. I am disturbed that Parliament’s passing of clause 34(8)—I shall not call 
it the member for Warnbro’s clause even though he just drew it to my attention again—gives the legislative 
warrant for an awful republication. The Attorney General has sought to quieten us down and make us feel a bit 
more comfortable by saying it is aimed at only the worst of the worst of these types of antisocial offenders. The 
Attorney General came into this chamber and brought forth the record of a juvenile offender that went for some 
pages. That offender is now in prison after much reoffending. Many of those offences to which the Attorney 
General referred would not be trigger offences. I think under section 24 of the Young Offenders Act, I am going 
from memory now, no punishment would be imposed for a lot of those offences—the Attorney General, who is 
nodding in his seat, would agree—but there are other very serious offences in there as well, such as burglary, 
aggravated burglary and assaults. The Attorney General cited that as an example but, as I have said time and 
again in this chamber and will say publicly, if that was the case, then the bar under clause 8(2) of the Prohibited 
Behaviour Orders Bill is set so very, very low that my one-year-old child could jump it! It is so low that it is only 
two offences, but the Attorney General and the Premier when publicly explaining the need for this legislation 
always talk about there being some offenders who will never learn and have records that go for pages, which is 
what they are aiming this legislation at.  

All of us in this chamber are just passing through. This august chamber remains, this room I stand in that is 104 
or 105 years old now, and our state will go on and on. We are all just passing through, but the laws that we enact 
in this place are here for the ages. The Attorney General in debate the other day took me back when I asked, 
“What about mandatory sentencing?” The Attorney General asked whether I was talking about our three strikes 
mandatory sentencing for burglary or the mandatory sentencing for this or that. I do not have to be reminded of 
the mistakes that previous Labor governments made in that regard; they are etched in our collective minds on 
this side of the chamber. However, I do not buy into going back to those errors to justify what is happening now. 
They were errors and those laws are there for the ages; however, they are no justification for repeating those 
errors. To do that would be to simply adopt the same stance as the person who is before the court as the recidivist 
who never learnt! We like to think in this chamber that we learn from experience and that each generation that 
moves through this place becomes a little more sophisticated in its approach. There was a time when people 
would come into this place and rail against anyone who spoke in this chamber against the death penalty as being 
soft on crime. People would hold up that person and say, “He’s soft on crime! He’s soft on murderers!” There is 
not a person in this chamber who would come in now and introduce a bill to reintroduce the death penalty—not a 
person! Therefore, we get more sophisticated as we go along. I will not be taken back to previous errors and be 
told that they justify a further error on this occasion. 

Clause 8(2) of the bill exposes a dishonest and untruthful public explanation that this law is aimed at the worst of 
the worst. Also untruthful, as I have pointed out in this chamber, is the Attorney General’s public explanation 
that the person carrying the spray can cannot be prosecuted; the police are powerless to act against this person, 
notwithstanding that he has previous convictions. I pointed out that, as any prosecutor worth his salt could say 
against that person, that child, who is walking through Northbridge with a spray can, there exists, if he is a 
recidivist, a strong prima facie case; that is, the possession of a graffiti implement and, under the propensity 
provisions of section 31A of the Evidence Act, as I pointed out earlier, the court can receive into evidence all 
those previous convictions to determine the question of intent. Section 31A(2) of the Evidence Act states — 

Propensity evidence or relationship evidence is admissible in proceedings for an offence if the court 
considers — 

(a) that the evidence would, either by itself or having regard to other evidence adduced … have 
significant probative value; and 

If the person is carrying a spray can, the fact that he has been convicted of graffiti three times in William Street 
already has significant probative value, would members not agree? “Probative” means proving value — 

(b) that the probative value of the evidence compared to the degree of risk of an unfair trial, is 
such that fair-minded people would think that the public interest in adducing all relevant 
evidence of guilt must have priority over the risk of an unfair trial. 

There is not a person that we could ask in Perth who would say that if a person is on trial for possessing a graffiti 
implement, which carries a $6 000 fine—for those members who think that Labor is soft on crime, that is a law 
that Labor introduced for carrying a felt pen with a tip wider than, I think, five millimetres or a spray can—that it 
is not relevant that that person has five previous offences for graffiti in the same area. Of course the evidence is 
admissible! Therefore, the argument the Attorney General advanced publicly that the police are powerless 
without this legislation is poppycock! I do not think that is an unparliamentary term. It is just a nonsense!  

The Attorney General also came into this place with the record of an adult offender to show the number of times 
that person had been before the courts. Some of the presentations were for indictable offences. I said that under 
the Sentencing Act, the courts have all these powers of constraint but the one power that they do not have, which 
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the government really wants to get up, is the ability to publish the PBO on the internet. The justification for 
publication is that it will help people apprehend offenders. What a nonsense that a person sitting in James Street 
will see someone walk down the street and look it up on the internet and think, “That’s Billy! I’ll just pull out my 
mobile phone and ring the police and tell them Billy’s here.” My goodness! Go to Northbridge: it is hard enough 
to get the police away from the licensed premises to break up a fight; they really have strife on their hands. It is 
preposterous that the police would answer a call from me sitting outside Valentino’s swigging some semillon 
sauvignon blanc and say, “What’s up Quigley?” to be told, “Oh, there’s Billy walking down the other side of the 
street; I’m sure it’s the bloke on the internet.” This will not assist in their apprehension. I do not think that 
members get their time extended in third reading debates, but I could go for on hours! 

Mr C.C. Porter: On that much, we’ll agree! 

Mr J.R. QUIGLEY: However, it is for these reasons that Labor is not ashamed. We will agree on a number of 
things during the course of the Parliament about dealing with serious crime, but this legislation is aimed at 
dealing with minor offenders.  

This legislation also fails because it could not even prescribe what sort of proceedings the application for 
prohibited behaviour orders will be made in. We are told that it is on criminal proceedings, but there is no 
definition of “criminal proceedings”; that is all determined by how the police commissioner will administratively 
deal with the recording of the outcome of the court case subsequently. Who knows what a criminal proceeding 
is? I asked whether a prosecution under the Dog Act is a criminal proceeding. The Attorney General said, “Well, 
there are some serious offences under the Dog Act; allowing someone to have a dog inflict serious injury is a 
serious offence.” Is letting a dog off the lead at the park an offence? It is hard to differentiate between offences 
under the Dog Act once we start saying that the serious offences will be included. Another example is the Road 
Traffic Act. The Attorney General said that hoon driving would be included, but what about dangerous driving 
or dangerous driving causing bodily harm? The legislation does not deal with any of this with any particularity; 
it is all left up in the air for the courts to make up their minds on an ad hoc basis. If we say that a magistrate 
should be able to make an order in relation to dangerous driving causing death, what about dangerous driving or 
careless driving? There is no assistance for the courts as to what is in and what is out. The Attorney General said, 
“You criticise me at times, member for Mindarie, for trying to constrain the jury.” 

Sitting suspended from 6.00 to 7.00 pm 

Mr J.R. QUIGLEY: In conclusion, as the Attorney General has pointed out, the integral part of this legislation, 
as far as the government is concerned, is clause 34, which mandates the chief executive officer to undertake this 
publication. We can argue the technicalities of everything else, but that which the Attorney says is the integral 
part is the publication. As I have said before, and have read on the Home Office site, the main justification in the 
United Kingdom—it has been said here in Western Australia also in public explanations given—is that the 
publicity that will attach to a person who is made subject to the order will inform the public and in some way 
confirm to the public that something positive has happened.  

Debate adjourned until a later stage of the sitting, on motion by Mr R.F. Johnson (Leader of the House). 

[Continued on page 6548.]  
 


